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Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set forth in 37 
CFR 1 .17(e), was filed in this application after final rejection. Since this application is eligible for 
continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has been timely 
paid, the finality of the previous Office action has been withdrawn pursuant to 37 CFR 1.1 14. 
Applicant's submission filed on February 20, 2007 has been entered. 

Election/Restrictions 

Newly submitted claims 32-33 are directed to an invention that is independent or distinct 
from the invention originally claimed for the following reasons: 

Claims 32-33 are drawn to determining the number of bits transmitted per symbol, classified 
in class 370, subclass 468; whereas, 

the original claims are drawn to transmitting symbols within a particular period, 
classified in class 370, subclass 498. 

The inventions are distinct, each from the other because of the following reasons: 

The inventions are related as subcombinations disclosed as usable together in a single 
combination. The subcombinations are distinct if they do not overlap in scope and are not obvious 
variants, and if it is shown that at least one subcombination is separately usable. In the instant case, 
subcombination of claims 32-33 has separate utility such as providing a sufficient signal-to-noise 
level for a transmitted symbol. See MPEP § 806.05(d). 

Because these inventions are independent or distinct for the reasons given above and there 
would be a serious burden on the examiner if restriction is not required because the inventions have 
acquired a separate status in the art in view of their different classification and the inventions 
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require a different field of search (see MPEP § 808.02), restriction for examination purposes as 
indicated is proper. 

1. Since applicant has received an action on the merits for the originally presented invention, 
this invention has been constructively elected by original presentation for prosecution on the merits. 
Accordingly, claims 32-33 are withdrawn from consideration as being directed to a non-elected 
invention. See 37 CFR 1.142(b) and MPEP.§ 821.03. 

Response to Arguments 

Applicant's arguments filed February 20, 2007 have been fully considered and are 
persuasive. The indicated allowability of the claims is withdrawn in view of the newly discovered 
references to Malcolm et al. and Chow. Rejections based on the newly cited references follow. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on sale in 
this country, more than one year prior to the date of application for patent in the United States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed in 
the United States before the invention by the applicant for patent or (2) a patent granted on an application for patent 
by another filed in the United States before the invention by the applicant for patent, except that an international 
application filed under the treaty defined in section 35 1(a) shall have the effects for purposes of this subsection of an 
application filed in the United States only if the international application designated the United States and was 
published under Article 21(2) of such treaty in the English language. 

Claims 3, 7, 1 1 and 15 are rejected under 35 U.S.C. 102(b) as being anticipated by Malcolm 
etal. (US 5,781,540). 
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2. Regarding claims 3, 7, 1 1 and 15, Malcolm discloses a communication system (fig. 1) that 
sets a periodic transmission timing in accordance with a network transmission path (abstract, lines 
1-11) such that each period includes a data transmission time which is suitable for data transmission 
in the period (note: assigned time slot in the frame - col. 8, lines 57-60) and a quasi-data 
transmission period which is the time other than the data transmission time in the same period (note: 
other assigned time slots - fig. 7), where first and second data are transmitted by multiplexing (fig. 
9, items 308, 310, and/or 312). The communication system includes a set of data bits to be 
transmitted over several periods of the transmission timing (col. 1, lines 35-47) and the data bits are 
organized into units of symbols (fig. 9) and assigned bit spaces allocated for transmission in such a 
manner that all the data bits in each of the symbols are transmitted on the network transmission path 
during the data transmission time of the same period of the transmission timing (fig. 7, access slot, 
item 300 or 302; fig. 9 - guard time). The data bits of the first data (fig. 9, item 312) are transmitted 
during a particular period of the transmission timing are organized into symbols that are transmitted 
on the network transmission path during the data transmission time of the particular period. The 
data bits of the second data (fig. 9, item 308 or 310) are transmitted during the particular period are 
organized into one or more symbols which are transmitted on the network transmission path in the 
portion of the data transmission time of the particular period where the first data has not been 
assigned. Further regarding claims 7 and 15, the transmitted data is reproduced at the receiver (fig. 
2; col. 8, line 60 through col. 9, line 10). 

Claims 2, 4, 6, 8, 10, 12, 14, 16-17 and 24 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Chow (US 6,009,122). 

3. Regarding 2, 4, 6, 8, 10, 12, 14, 16-17, 24, Chow discloses a transmission device (fig. 5) that 
transmits a set of data bits according to a periodic transmission timing (fig. 4) where each period 



Application/Control Number: 09/559, 1 75 Page 5 

Art Unit: 2616 

includes a first and second transmission timing (col. 9, lines 14-21; note: more than one 
downstream/upstream frame per superframe - fig. 8) and the data bits are transmitted over several 
periods of the transmission timing. The device organizes data bits into units of data symbols (fig. 
5), allocates a constant number of data bit spaces for transmission during each period of the 
transmission timing (fig. 8; note: frames per superframe; col. 15, lines 52-57), where the data spaces 
are allocated to achieve a higher transmission rate during the first transmission time than the second 
transmission time (fig. 8; col. 11, lines 17-25; col. 14, lines 5-30; fig. 9; note: FEXT periods versus 
NEXT periods), and assigns the data bits in the data symbols to the allocated data bit spaces such 
that all of the data bits in each data symbol are transmitted from the transmission device during the 
same period of the transmission timing (fig. 4, Q; note: all symbols are transmitted within the 
assigned times and no data symbols are transmitted in the quiet times - col. 2, lines 37-39). Further 
regarding claims 2, 4, 6, 8, 10, 12 14 and 16, the suitable data transmission time is represented by 
higher interference periods (i.e., FEXT periods) and the other time period is represented by lower 
interference periods (i.e., NEXT periods), where any data can be transmitted during those two 
periods of the frame or superframe (col.2, lines 55-60; col. 7, lines 32-41; col. 8, lines 41-60; col. 
10, line 32 through col. 11, line 25). Further regarding claims 8 and 16, the transmitted data is 
reproduced at the receiver (fig. 2; col. 8, line 60 through col. 9, line 10). 

Claim Rejections - 35 USC §103 

The text of those sections of Title 35, U.S. Code not included in this action can be found in a 
prior Office action. 

Claims 18-23 and 25-30 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Chow (US 6,009,122). 



Application/Control Number: 09/559, 1 75 Page 6 

Art Unit: 2616 

4. Regarding claims 1 8 and 25, Chow does not disclose transmitting no data within a given 
time period. However, Chow discloses transmitting less data during a NEXT time period that is 
subject to more interference (col. 10, line 66 through col. 11, line 25). Therefore, it would have 
been obvious one skilled in the art at the time the invention was made to transmit no data during the 
second time period in the invention of Chow in order to prevent the transmission of unacceptable 
data (col. 10, lines 45-65; col. 14, lines 10-11; figs. 10A-10B, step 1008). 

5. Regarding claims 1 9 and 26, the first transmission timing corresponds to FEXT (col. 10, 
lines 39-45). 

6. Regarding claims 20 and 27, the data symbols are transmitted during respective times during 
frames and superframes (fig. 4; col. 11, lines 43-46;). 

7. Regarding claims 21-23 and 28-30, the bits may be allocated uniformly and are assigned as 
necessary (col. 13, lines 60-64; note: the bit allocations may be the same for several symbols or 
frames), where the time periods correspond to NEXT and FEXT (col.2, lines 55-60; col. 7, lines 32- 
41; col. 8, lines 41-60; col. 10, line 32 through col. 11, line 25). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Kevin Harper whose telephone number is 571-272-3 166. The examiner can 
normally be reached weekdays from 1 1 :00 AM to 7:00 PM ET. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Lynn Feild, can be reached at 571-272-2092. The centralized fax number for the Patent Office is 
571-273-8300. For non-official communications, the examiner's personal fax number is 571-273- 
3 166 and the examiner's e-mail address is kevin.harper@uspto.gov. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications associated with a customer number is available through Private PAIR only. For more 
information about the PAIR system, see portal.uspto.gov. Should you have questions on access to 
the Private PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Kevin C. Harper 




March 18, 2007 



